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Abstract

Protecting the best interests of children and adolescents requires that parents fulfill their parental
responsibilities to meet their basic needs, including material, physical, educational, emotional, and
affective needs. When parental duties are not adequately fulfilled due to addictive behaviors in
parents and guardians, as well as in children, situations of risk and neglect may arise, requiring the
intervention of public entities for the appropriate protection of these minors. This intervention
should be proportionate, avoiding separating the child from their family unit whenever possible, and
prioritizing family support measures over residential placement.
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Resumen

La proteccién del interés superior del nifio, nifa y adolescente demanda de los responsables parentales
que ejerzan su funcion parental encaminada a la satisfaccion de sus necesidades basicas, tanto materiales,
fisicas y educativas como emocionales y afectivas. Cuando los deberes parentales no se ejercen adecua-
damente debido a las conductas adictivas de padres y tutores, pero también de los hijas/as, pueden llegar
a producirse situaciones de riesgo y desamparo que demanden la intervencién de la entidad publica para
la adecuada proteccién de estos menores. Esta intervencién debe ser proporcionada evitando separar
al hijo/a de su nlcleo familiar siempre que sea posible su proteccién en este entorno, priorizando las
medidas de apoyo familiar en vez del internamiento residencial.

Palabras clave

riesgo; desamparo, conductas adictivas, drogodependencia; responsabilidad parental.

INTRODUCTION

In recent decades, significant progress has
been made in policies for the protection
of children and adolescents (CNA), and
there will be situations of serious risk or
neglect that make administrative inter-
vention necessary and highly advisable in
order to protect their life, health, and in-
tegrity. However, it is also true that the
aforementioned legislative measures have
weakened the functions entrusted to pa-
rents, fostering a shadow of suspicion
over the proper exercise of their paren-
tal role and creating new legal problems
derived from administrative intervention
in matters related to their minor children,
which call for reflection on their suitability
and convenience in protecting the rights
and the best interests of the child.
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THE RIGHTS OF CHILDREN
AND ADOLESCENTS IN
FAMILY COEXISTENCE
AND THE EXERCISE OF
PARENTAL FUNCTIONS

The Convention on the Rights of the Child,
adopted by the United Nations General
Assembly on November 20, 1989 (CRC),
is the fundamental legal instrument for the
human rights of childhood and adolescence.
The provisions of the CRC, together with
Article 39 of the Spanish Constitution, Arti-
cles 154 and 172 of the Civil Code, Organic
Law /1996 of January |5 on the Legal Pro-
tection of Minors (LOPJM), as well as Orga-
nic Law 8/2021 of June 4 on the protection
of children and adolescents against violence
(LOPIAFV), establish and guarantee double
protection for children and adolescents for
the exercise of their rights and for their pro-
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per material and emotional development:
that of parents (as well as guardians and ca-
regivers) to provide assistance of all kinds
to children born within or outside marriage
during their minority; and—no less impor-
tant—that of public authorities to ensure
their comprehensive protection.

At the same time, case law indicates that for
the proper exercise of parental authority it
is necessary to protect minors from expo-
sure to situations of risk, avoiding harmful
repercussions arising from the situations
experienced. This perspective considers
children and adolescents as holders of all
human rights, not merely persons subject
to legal protection. Consequently, minors,
as individuals in formation, require special
protection insofar as they have a developing
personality that must be safeguarded [Su-
preme Court judgments of 26 September
2022 (Tol 9246390) and 26 June 2024 (Tol
10081780)].

The rights of children and
adolescents and their best
interests

The “best interests of the child” is not a
new concept but predates the CRC, having
already been established in Principle 2 of the
1959 Declaration of the Rights of the Child
(DRC), as well as in other national and inter-
national legal instruments and norms. Arti-
cle 3.1 of the CRC grants children and ado-
lescents the right for their best interests to
be considered in all measures or decisions
affecting them, both in the public and private
spheres. Furthermore, the full application of
the concept of the best interests of the child
requires adopting a rights-based approach,
in which all actors (parents and public autho-
rities) collaborate to guarantee the physical,
psychological, moral, spiritual, and holistic
integrity of the child and to promote their
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human dignity, in accordance with General
Comment No. 14 (2013) of the United Na-
tions Committee on the Rights of the Child.

The recognition of the prevalence of the
best interests of the minor child also has ju-
risprudential recognition both in the Supreme
Court [Judgments of 5 February 2024 (Tol
9881184), 21 February 2024 (Tol 9904067)
and |7 December 2025 (Tol 10836382)],
in the Constitutional Court [Judgments
15272005 of 2 June (Tol 673515), 138/2014
of 8 September (Tol 4517085) and Judgment
54/2025 of 10 March (Tol 10470659)], and
in the case law of the European Court of Hu-
man Rights [Judgment of |1 October 2016,
23298/ 12, case Iglesias and Cantalapiedra v.
Spain (Tol 6412910)].

However, the best interests of the minor is
an indeterminate legal concept. In Spanish
legislation, Article 2.2 of the LOPJM esta-
blishes the general criteria for interpreting
and applying the principle of the best inter-
ests of the minor, based on the protection
of their right to life, survival, and develop-
ment, as well as the satisfaction of their ba-
sic needs, both material, physical, and edu-
cational, and emotional and affective; the
consideration of their wishes, feelings, and
opinions, as well as their right to progres-
sively participate—according to their age,
maturity, development, and personal evo-
lution—in the process of determining their
best interests; the right for their life and de-
velopment to take place in an appropriate
family environment free from violence; and
the prioritization of remaining within their
family of origin and maintaining family rela-
tionships. This last criterion is also of great
importance in the interpretation of Article
172 of the Civil Code when a protection
measure is agreed that entails the separa-
tion of the child from their family nucleus,
because this may sometimes be detrimental
to this best interest (Article 9 DRC).
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The best and paramount interests of the
child must guide all measures concerning
minors adopted by public or private social
welfare institutions, courts, administrative
authorities, or legislative bodies [Consti-
tutional Court Judgment 178/2020 of |4
December 2020, Supreme Court Judgments
of 27 October 2021 (Tol 864003 1) and 16
September 2025 (Tol 10708056)].

In such cases, and for the proper protection
of this interest of the child, the maintenance
of family relationships must be preserved, as
well as the satisfaction of their basic needs,
both material, physical, and educational, and
emotional and affective, together with the
need for stability and appropriateness of the
solutions adopted. Material needs are not
always superior to emotional ones.

Likewise, efforts must be made to ensure that
measures adopted in the best interests of the
child do not restrict or limit more rights than
those they aim to protect [Supreme Court
Judgments of 25 April 2018 (Tol 6592125),
|5 December 2017 (Tol 6461936), and 28
September 2016 (Tol 5843549)].

Exercise of the functions, duties
and powers that constitute
parental authority: power or
responsibility?

In order to guarantee the proper development
and exercise of the rights and interests of the
child, parental authority has been reconfigured
after several reforms as a function, a duty—
rather than a right—that is inalienable and
unavailable, attributed to parents and subordi-
nated to the fulfilment of duties and functions
of upbringing, education, and protection of
the minor child in accordance with their per-
sonality and with respect for their rights and
physical and mental integrity. In recent times,
this right-power of parents has been conside-
red something that should be suppressed as
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suspicious, perhaps abusive (De la Valgoma,
2013), and it has therefore been structured as
a parental “responsibility” that must be exer-
cised using the keys and criteria of so-called
positive parenting, which better protects the
preferential interest of the minor child ac-
cording to repeated jurisprudence [Supreme
Court Judgments of |1 October 2004 (Tol
514241), 9 November 2015 (Tol 5551640),
I3 January 2017 (Tol 5934212), 16 May 2017
(Tol 6113452) and 16 September 2022 (Tol
9232223)] and international legal instruments
such as the CRC. Thus, it is not surprising that
an increasingly broad sector of doctrine states
that children are born within a framework of
mere holders of rights while parents are redu-
ced by the legislator and public authorities to
mere bearers of duties toward their children
(Elzo, 2000).

However, it should also be noted that the
CRC calls on States to recognize the respon-
sibilities—understood positively—of parents
and to support them in the education of their
children so that each child can develop their
full potential and, obviously, urges States to
intervene and protect them in cases of negli-
gence or abuse by their parents. In any case,
it must be emphasized that providing support
does not imply supervisory intervention. Sup-
porting does not mean depriving or suspen-
ding parental responsibility. Supporting means
promoting and sustaining, not suppressing.

SITUATIONS OF RISK
AND NEGLECT OF
CHILDREN DERIVED
FROM ADDICTIONS AND
ADDICTIVE BEHAVIORS OF
PARENTAL CAREGIVERS

Repeated consumption or addiction to subs-
tances—Ilegal or illegal—as well as addictive
activities and behaviors (Guide to Addicti-
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ve Behaviors, 2024) on the part of parental
caregivers can lead to situations of serious
risk for minor children, in which significant
harm occurs to their overall development,
well-being, or rights. In order to assess the
habitual consumption of substances with
addictive potential by parents, guardians,
or caregivers, reference will be made to the
criteria of harmful consumption, abuse, or
dependence established according to the
definitions of the World Health Organiza-
tion or the American Psychiatric Association
(Berrocal, 2017). In assessing these situa-
tions, both the proper material or moral
development of the child and their right to
remain and relate with their family of origin
must be weighed. In this delicate balance,
their primary interest does not always lie in
separation from their family nucleus but in
the adoption of support measures for that
complex family nucleus.

Thus, by virtue of Article 39.2 of the Spa-
nish Constitution, family unity must be
maintained whenever possible, but when
necessary, the public child protection system
must intervene when parental or guardians-
hip responsibilities prove insufficient for the
proper protection of children. This system
is primarily articulated in Articles 172 of the
Civil Code and 12, 17, and 18 of the LOP|M.

Determination, assessment and
intervention in situations of risk

Both state regulations (LOPJM) and regional
regulations on child protection distinguish,
within situations of social lack of protection
of the minor, between situations of risk and
situations of neglect according to the se-
riousness or intensity of the abandonment
of parental functions.

At the state level, according to these situa-
tions, various measures and interventions by
the public entity will be established. Thus, in
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situations of risk—where harm occurs to
the minor but is not serious enough to jus-
tify separation from the family nucleus—in-
tervention must be limited to attempting to
eliminate the risk factors within the family.
This contrasts with situations of neglect,
where the seriousness of the facts advises
the removal of the minor from their family,
so the intervention takes the form of the
public entity assuming guardianship of the
minor and the consequent suspension of
parental authority or ordinary guardianship,
as appropriate.

In light of the above, we can classify as a
situation of risk (Article 17 LOPJM) one in
which, due to circumstances, deficiencies,
or family, social, or educational conflicts,
the minor child is harmed in their personal,
family, social, or educational development,
their well-being, or their rights in such a
way that—without reaching the entity, in-
tensity, or persistence that would justify a
declaration of neglect and the assumption
of guardianship by operation of law by the
public body—the intervention of the com-
petent public administration is required to
eliminate, reduce, or compensate for the
difficulties or maladjustment affecting them
and to prevent neglect and social exclusion.
Al this without separating them from their
family environment. Consequently, the pur-
poses of public intervention are to elimina-
te, reduce, or compensate for the difficulties
or maladjustment affecting the child within
their family environment.

Now, to help assess this situation of risk, the
addictive behaviors of legal representatives
or those exercising custody or foster care of
children may trigger—among others—cer-
tain risk indicators directly related to or de-
rived from their addictions, such as: a) Lack
of physical or psychological care that entails
minor harm to the physical or emotional
health of the child but which, due to its na-
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ture or repetition, suggests the possibility of
persistence or worsening of its effects; b)
Negligence in the care of children and lack
of medical follow-up by parents or by those
exercising guardianship, custody, or foster
care; c¢) The habitual and disproportionate
use of punishment and violent correction
patterns which, without constituting a seve-
re episode or chronic pattern of violence,
harm their development; d) The exposure
of the minor to any situation of domestic
or gender-based violence; e) Multiple hos-
pital admissions of minors with recurrent,
unexplained symptoms and/or symptoms
not confirmed diagnostically; f) Negative
evolution of intervention programs carried
out with the family and obstruction to their
development or implementation.

The law also contemplates prenatal risk
(Article 17.9 LOPJM) and defines it as the
lack of physical care of the pregnant woman
or the abusive consumption of substances
with addictive potential, as well as any other
action by the woman herself or by third
parties tolerated by her that harms normal
development or may cause diseases or phy-
sical, mental, or sensory anomalies in the
newborn.

The assessment of the risk situation corres-
ponds to the public entity through an admi-
nistrative resolution and entails the prepa-
ration and implementation of a family social
and educational intervention project that
must include objectives, actions, resources,
and a timeline, promoting the child’s pro-
tective factors. It is noteworthy that all of
this must be proposed while maintaining the
child or adolescent within their family envi-
ronment. Likewise, the participation of pa-
rents, guardians, caregivers, or foster carers
will be sought in the drafting of the project.
In any case, their opinion will be heard and
taken into account in an attempt to reach
consensus on the project, which must be
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signed by the parties and communicated in
an understandable manner and in an accessi-
ble format. The minor will also be informed
and consulted if they have sufficient maturity
and, in any case, from the age of twelve.

In cases of prenatal risk (Article 17.9 LO-
PJM), health services and healthcare person-
nel must notify the competent public admi-
nistration as well as the Public Prosecutor’s
Office. In such a case, after birth, interven-
tion will continue with the child and their fa-
mily unit so that, if necessary, a situation of
risk or neglect of the minor may be declared
for their proper protection.

The situation of risk only ceases if a favora-
ble change occurs in the circumstances that
allows the proper development of the child
or adolescent or, on the contrary, if a situa-
tion of neglect is declared.

Determination, assessment and
intervention in situations of
neglect

A situation of neglect is considered to exist
when, due to the failure or the impossible or
inadequate exercise of the protection duties
established by law for the custody of minors,
they are deprived of the necessary moral or
material assistance (Articles 172 Civil Code
and 18 LOPJM).

In Article 18 LOPJM the legislator indicates the
particular circumstances in which a situation of
neglect exists. These circumstances must be
sufficiently serious and must be assessed and
weighed according to the principles of neces-
sity and proportionality. If this is related to the
addictions of parents, guardians, or caregivers,
it would be necessary to analyze whether such
addictions of legal representatives can cause,
favor, or aggravate these circumstances. Not
all addictions are sufficiently serious nor do
they produce the same consequences.
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Now, we refer to the abandonment of the
child when parental representatives do not
want or cannot exercise their parental res-
ponsibility; when their addiction poses a risk
to the life, health, and physical integrity of the
child, including prenatal abuse. In particular,
when serious physical abuse, sexual abuse, or
serious negligence in fulfilling obligations rela-
ted to food and health occur; also when the
minor is a victim of human trafficking, induced
into begging, delinquency, or prostitution, or
any other exploitation of similar nature or se-
riousness; if there is a risk to the child’s mental
health, moral integrity, and the development
of their personality due to continuous psycho-
logical abuse or serious and chronic lack of
attention to their emotional or educational ne-
eds by parents, guardians, or caregivers.

Specifically, it is contemplated that when this
lack of care is conditioned by a serious mental
disorder, by habitual consumption of substan-
ces with addictive potential, or by other habitual
addictive behaviors, the absence of treatment
by parents, guardians, or caregivers or insuffi-
cient cooperation during such treatment will
be considered an indicator of neglect. It should
be taken into account that addictive behaviors
affect volitional capacity, so the care that can be
provided to a minor under such conditions will
likely not be adequate or sufficient, in addition
to the frequent lack of willingness to change
behavior on the part of the parental caregiver;
which becomes a determining factor in preven-
ting minors from relating with that parental figu-
re (Jerénimo and Gonzalez, 2016).

Likewise, a situation of neglect exists if there
is a failure or impossible or inadequate exer-
cise of custody duties as a consequence of
serious deterioration of the environment or
family living conditions when these lead to
circumstances or behaviors that harm the
child’s development or mental health; lack of
schooling or repeated and unjustified absen-
ce from school and continued permissiveness

Pilar Maria Estellés Pera/th

I

or inducement to school absenteeism during
compulsory schooling; or any other situation
seriously harmful to the child arising from the
failure or impossible or inadequate exercise of
parental authority, guardianship, or custody,
whose consequences cannot be avoided while
the child remains in that living environment.

However, the situation of poverty of pa-
rents, guardians, or caregivers (often related
to addictions) cannot be taken into account
for the assessment of a situation of neglect.
Likewise, under no circumstances shall a
child be separated from their parents due to
a disability of the child or of one or both pa-
rents (Article 18.2 LOPJM). When poverty
of the family or the disability of a member
of the family nucleus is identified, the mea-
sures to be adopted must be solely support
and promotion measures and not separa-
tion of the child from their family.

Thus, in light of the above, when the Pu-
blic Entity verifies that a minor child is in a
situation of neglect, it will act as provided
in Article 172 of the Civil Code, assuming
guardianship by operation of law, adopting
the appropriate protection measures and in-
forming the Public Prosecutor’s Office and,
where appropriate, the judge who ordered
the ordinary guardianship (Article 18 LO-
PJM). The administrative resolution must be
notified immediately—without exceeding
the maximum period of forty-eight hours—
in legal form to the parents, guardians, or
caregivers and to the affected minor if they
have sufficient maturity and, in any case, if
they are over twelve years of age, in accor-
dance with Article 172.1 of the Civil Code
(Noriega, 2018; Martinez, 2016).

The procedure for declaring a situation of
neglect corresponds to the Autonomous
Communities within their respective terri-
torial scope. Each public entity will desig-
nate ex officio the body that will exercise
guardianship according to its organizational

Revista Espaiiola
de

51 (1) 2026

Drogodependencias

129



130

Y?isk and helplessness of children and adolescents resulting from addictive substances and behaviors

/

structures. In these cases, foster care will be
established in favor of the child. It should be
noted that only if the enumerated circum-
stances pose a real and serious threat to
the physical or mental integrity of the child
should intervention and separation from the
family nucleus occur. The separation of a
child from their family environment is a high-
impact measure that should not be adopted
based on mere suspicions or assumptions,
as it could harm the child’s interests without
guarantees of its hypothetical benefits (ca-
ses of minors under guardianship). Des-
pite this, in 2023 the reported number of
children and adolescents under the public
child and adolescent protection system as
of December 31 was 51,972. This figure is
slightly higher than that recorded in 2022,
when a total of 51,203 were counted, and
maintains an upward trend compared to
previous years: 2021 and 2020 with 48,357
and 49,171 records respectively. In terms
of percentage weight, in 2023 guardianships
“ex lege” represent 58% of the total number
of minors attended. Of the total protection
measures adopted, children in residential
care in 2023 amount to 17,112, which re-
presents an increase of 0.30% compared to
2022 and 5.62% compared to 2021 (Obser-
vatory of Childhood, 2024).

At the same time, the declaration of ne-
glect and the assumption of guardianship
ope legis, being automatic—since it does
not need to be constituted judicially—
without prejudice to a posterior judicial re-
view of the legitimacy of the administrative
measure, and not ex ante as it should be,
undermines the guarantees and rights of
the child to remain in their family of origin
and the rights of parents not to be suspen-
ded and/or deprived, by a mere adminis-
trative resolution without judicial supervi-
sion, of parental authority over their sons
and daughters.
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However, the problems derived from this
administrative guardianship, which involved
the de-judicialization of the early stages of
child protection that previously correspon-
ded to the judiciary and now to the adminis-
tration, and from the consequent strengthe-
ning of the role of public entities through
their social services, have not been resolved
(Palomino, 2006). On the contrary, they
have increased. From the outset, this guar-
dianship generated enormous controver-
sy and an intense doctrinal debate (Pérez,
1999) focused on several aspects, some of
which pointed to the legislator’s preference
for speed rather than guarantees—as evi-
denced in the Preamble of the LOPJM. Very
serious problems that still remain unresol-
ved. Problems such as the defenselessness
of parental representatives, which violates
their rights recognized in Articles |54 of
the Civil Code and 24 and 39 of the Spanish
Constitution. Problems such as the increase
in residential foster care, which is not well
suited for the protection of children.

SITUATIONS OF RISK
AND NEGLECT DERIVED
FROM ADDICTIONS AND
ADDICTIVE BEHAVIORS

OF CHILDREN AND
ADOLESCENTS

Repeated consumption or addiction to subs-
tances—Ilegal or illegal—as well as activities
and behaviors that can lead to situations of
risk for children and adolescents and cause
them serious harm in their personal, family,
social, or educational development, in their
well-being, or in their rights are, on some
occasions, addictions of the children them-
selves (Alventosa, 2024).

This reality is legally contemplated in Article
17.2.k) of the LOPJM when it refers to the
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habitual consumption of toxic drugs or alco-
holic beverages by minors (Montés, 2018),
and not only the addictions of their paren-
tal representatives, as a circumstance that
may place them in a situation of risk or ne-
glect. The National Strategy on Addictions
2017-2024, approved in 2018, has paid spe-
cial attention to the protection of minors in
relation to the various addictions that affect
them. The consumption of poppers is also
increasing (Fernandez et al., 2025).

In this regard, one may ask whether it is pos-
sible to include serious negligence in the con-
trol obligations of parental caregivers when
minors engage in repeated consumption
of substances with addictive potential or in
other types of addictive behaviors (such as
ICT use, online poker among adolescents,
video games, etc.), taking into account the
limitations established by the legislator on
parental functions. In recent years, a cer-
tainly incoherent legislative trend can be ob-
served: on the one hand, there is very high
protection of the rights of the child, who is
considered a vulnerable person—and indeed
they are. But on the other hand, there is a
continuous expansion of the exercise of their
legal capacity at very early ages—presuming
their maturity—for the adoption of decisions
of great magnitude and personal transcen-
dence which, in this case, assimilate the mi-
nor or adolescent to a non-vulnerable adult.
To achieve this, the intervention of parental
caregivers is restricted or even suppressed.
Parental caregivers whom the legislator does
not allow to intervene in order not to affect
the child’s personal development and self-de-
termination, but who are nevertheless held
responsible in any case (Elzo, 2000).

Thus, in our legal system, while the matu-
rity of the child is presumed at the age of
twelve, the right of correction of children
is removed from the reformed Article 154
of the Civil Code and significant restrictions
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are imposed on parents in their parental
functions. Nevertheless, it is understood (to
be assessed by the competent public enti-
ty and not in a judicial venue) that there is
a serious situation of neglect when there is
repeated consumption of substances with
addictive potential or repeated execution of
other addictive behaviors by the minor with
the knowledge, consent, or tolerance of the
parents, guardians, or caregivers (Article
I8 c) LOPJM). Such consent or tolerance
is considered to exist when the necessary
efforts to mitigate these behaviors have not
been made, such as seeking advice or failing
to sufficiently cooperate with treatment
once the behaviors have become known.

Moreover, Article 40 of Law 26/2018 of
the Valencian Community establishes that
children and adolescents have the right to be
protected from behaviors that may generate
addiction, such as those derived from gam-
bling and betting, misuse of communication
and information technologies, and the con-
sumption of alcoholic beverages, tobacco,
drugs, or narcotic substances. To this end,
protection measures are established not
only against real situations of risk or threat
but also against neglectful treatment or acts
of omission by persons who must guarantee
their protection (Article 9).

These measures, adopted with the appro-
priate safeguards, should be welcomed.
However, the causes for the cessation of
this automatic guardianship in favor of the
public entity are surprising.

THE DEBATABLE
TERMINATION
OF AUTOMATIC
GUARDIANSHIP

In addition to the revocation of the decla-
ration of neglect requested by the parents
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or guardians or by the Public Prosecutor’s
Office, Article 172.5 of the Civil Code con-
templates other causes for the cessation of
the automatic guardianship of minors decla-
red to be in a situation of neglect. According
to this provision, the public entity shall cea-
se the guardianship it holds when it reliably
verifies one of the following circumstances:
that the minor has voluntarily moved to
another country or is in the territory of
another autonomous community; that twel-
ve months have elapsed since the minor vo-
luntarily left the protection center and their
whereabouts remain unknown.

From the wording of this provision, serious
doubts arise regarding the appropriateness
of automatic guardianship for the protection
of the best interests of the child in cases of
material and family abandonment by their
parents, guardians, or caregivers.

CONCLUSIONS

Article 172 of the Civil Code allows the se-
paration of the child from their family nu-
cleus due to negligence or lack of care in
the child’s integral development by their pa-
rental representatives and provides for their
automatic guardianship by the competent
administration. This guardianship is predo-
minantly exercised through residential care
rather than family foster care.

At the same time, the provision allows the
public system not to provide minors with the
protection they deserve. It harms the best
interests of the child that the public entity
separates them from their family of origin
alleging material or moral neglect and that
the same public entity that assumes their
guardianship does not exercise it diligently.

The lack of diligence in protecting the child
by the public entity constitutes negligen-
ce to which the legislator does not attach
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consequences. The reality is that the public
entity—or whoever it delegates— is not
sanctioned for the same negligence or lack
of care in the protection of minors under
guardianship, whereas parents are sanctio-
ned when they incur such negligence.

It harms their best interests and does not gua-
rantee adequate protection that a minor does
not have the necessary supervision to prevent
them from leaving the protection center whe-
re they are under guardianship and being mis-
sing. It constitutes serious lack of protection
that it is legally admitted that a minor may vo-
luntarily move to another country or autono-
mous community by their own decision while
under the care of the competent public entity.

It does not seem admissible that there is a
constant increase in residential foster care
when these measures are not optimal for
children, since they leave the protection
center where they are under guardianship
without the necessary supervision and are
exposed to other very serious risks to their
physical and moral integrity. Residential pla-
cements should be the minority and residual
option—barely applicable—and their levels
of protection of the physical and moral in-
tegrity of children should be adequately su-
pervised and controlled.

In my opinion, the current regulation of au-
tomatic guardianship should be reviewed
because the existing legislation does not
guarantee that the measures adopted cons-
titute the best way to protect precisely what
it apparently seeks to protect: the prevailing
interest of the child.
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